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AHHOTANUA

B cmamwve aeémop nposen cpasnumenvbHo-npagosou aHanu3 HEKOMOpPbIX HOPM UHCIUMYMA
opaxa no cemeunomy 3akonooamenvcmsy Poccuu u Kazaxcmana. Llenv npasosozo ananuza nopm
uncmumyma 6paka Ovlia HANPAeNena HA CPABHEHUs U BbIABIEeHUE OOCMOUHCING HOPM CeMelH020
3aKOHO0AMeNbCmea mo20 UAU UHO20 20CYOapCcmed, a Mmaxdce Ha Heooyembvl, KOmopvle He
CnocoOCm8yom nO3UMUSHOMY PA38UMUIO CEMEUH020 NPasa 6 YeaoM.

Anaarna
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3AHHAMACHl HOPMANAPLIHA CANbICIbIPMANbI-KYKbIKMbIK manoay emkizedi. Heke uncmumymolin
KYKbIKMbIK HOPMAAApObl Manoay MaKkcamolia opail coll He e32e MeMeKemmiy omoacoliblK KYKblK
HOpManapvl eybezin CanblCMulpy2a JHCIHEe AHbIKMAY YWiH 23IpaeHOl, COHOaUu-aK Hcaanbl omoacwl
3AHHbIY OH OAMYbIHA bIKNAL emneumin akaynap ooubiHua 0a 6agblmmaneaH.
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The author conducted a comparative legal analysis of certain provisions of the institution of
marriage in family law of Russia and Kazakhstan. The purpose of the legal analysis of the norms of
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development of family law in General.
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KapaunanbHble M3MEHEHUs, MPOUCXOASIINE CETrOoJHS BO BCEM MHUPE, B TOM
yuciie B Kazaxcrane u B Poccuu B 00acTH MOJIUTUKHU, SKOHOMUKH M HAECOJOTUU
3aTparuBalOT U jAeMmorpaduueckyro c¢epy, B UYAaCTHOCTH OpayHO-CEMEHHBbIE
oTHOIIeHUs. B 2TON CBsI3M HeENb3s HEJOOLIEHUBATh COCTOSHHE U MEPCHEKTHUBBI



Pa3BUTHS TAKOTO BaXKHOTO COIMAJIbHO-IIPABOBOI0 MHCTUTYTA KaK MHCTUTYT CEMbU U
Opaka.

Ha cerogusamuuii nenb, kak Kazaxcran, Tak u Poccus uMEIOT y»Xe BIIOJIHE
YCTOSIBIITUECS COOCTBEHHBIC HAITMOHATBHBIE CUCTEMbl CEMEMHOTO 3aKOHO/1aTeIbCTRA.
N eciu panee MOXHO OBbUIO BECTH pedyb O MPAKTUYECKH IOJHOM HUBEIUPOBAHHUU
CEMEMHOro mpaBa U CEMEUHOI0 3aKOHOIATEJILCTBA JIBYX PECITYOJIMK, TO ceifyac OHO B
HEKOTOPBIX CIyYasX pa3indaeTcsi KOPEHHBIM 00pa3oM.

B cB3M Cc OTUM HCKIIOUMTENBHO TIOJIE3HO, HA HAIl B3TJSO, JaTh
CPaBHUTEIBHYIO XapaKTEPUCTUKY OCHOBHBIX TIOJIOKCHUH CEMEHHO-IIPaBOBOIO
konuduimpoBanHoro akrta KazaxcTtaHa [y BBISIBICHHS HOPM PEryJHUPYIOIINE
OpauHble OTHOIIEHUS, OTJIMYAIOIIUXCS OT aHaJIOTMYHbIX HOpM Poccuiickoro
ceMeMHoro 3akoHoiarenbcTBa. C 3TOM 11ETbI0 aKTYadbHO ONPEACIUTh OCOOCHHOCTH B
COJICp’)KaHMM  COBPEMEHHBIX  OpayHO-CEeMEMHBIX HOPM  HHCTUTYTa  Opaka,
paccMaTpUBaeMbIX TOCYAapCTB, a Takke 00OCHOBAaTh HEOOXOJAMMOCTH BO3MOXKHOTO
00OIOJIHOTO ~ 3aMMCTBOBAHHUS  3aKOHOJATEJIBHOTO  ONbITa  OpavHO-CEMEHHBIX
otHomeHui Kazaxcrana u Poccun.

OO011en3BeCTHO, YTO CPABHUTEIBHO-IIPABOBOM METOJ TMO3BOJIET HE TOJBKO
OTPENICNIUTh MO3UTUBHBIC TEHJICHIIMU B Pa3BUTHUU IpaBa JIPYroro rocyaapcrea, HO U
10 BO3MOYKHOCTH TOCEATh W B3PACTUTh UX B CBOEM HalMOHalbHOM TipaBe [1]. Tem
CaMbIM, CpPaBHUTEIBHO-TIPABOBOE HCCIIEIOBAHHE HE OTrPAaHMYMBACTCA 3aJaydeil
pacuiupenus cdepsl MO3HAHUS, OHO CHOCOOCTBYET Pa3BUTHIO, KaK Ka3aXCTaHCKOM,
TaK POCCUKUCKOM MPAaBOBOU JTOKTPUHBI.

[Ipexne yeM mepelTH HEMOCPEICTBEHHO K TMPAaBOBOMY aHAM3y HOPM
ceMeiHoro 3akoHogarenbcTBa Poccutickoit denepanuu u Kazaxcrana, XoTeaoch Obl
oTMeTuTh, 4To HbiHemHUM Koaekc PK «O Opake (cympykecTBe) U ceMbe» (maiee
KoBbC PK), 6b11 npunst B 26 nexkabps 2011 rona, emie paHbIle CyliecTBOBal 3aKOH
PK «O 6paxke u cembe» oT 17 nexabps 1998 rona. Torna kak, Cemeiinbiii Kogexe PO
(CK P®) 6b11 npunst B 8 nexadps 1995 roga, B atom 2017 rogy eMy HCTIOTHUIOCH
22 netr. MOXHO MPEeANoI0XKUTh, YTO MpU pa3zpadbotku nepBoro 3akoHa PK «O Opake
U CEeMbE», Ka3aXCTAaHCKHE 3aKOHOTBOPIbl YUHUTHIBAIM POCCUMCKHA OMBIT M OBLIO
MHoroe no3anMctBoBaHO.Kogekc PK «O Opake (cynpyxkectBe) u cembe» 2011 roga
ObLT pa3zpaboTad Ojarogapsi COOCTBEHHOMY OTBITY, BCE MOJOXKUTEIHHOE UYTO OBLIO B
3akone «O Opake U ceMbe» OTCTaBWIM U OTOPOCHIIM BCE, UTO ceOs HE OMpaBaalio Ha
MIpaKTHKE.

Bcero B Kogekce «O Opake (cympykecTBe) U ceMbe» 283 cTaThbd, U3 KOTOPHIX
110 sBnstorcs HOBbIMH. CTpyKTypa KOJEKCa COCTOMT M3 JBYX YacTed — oOmiel u
OCOOCHHOW, YTO JaeT BO3MOXHOCTh JIOCTUYb HEOOXOAUMON KOAU(DUKALUU
3akoHoaatenbcTBa. B KobC PK BBeneHbl Takue MOHSATHS, KaK «CYIPYKECTBOY,
JAIOTCSl  HOBBIE  OMNpEJENeHUs TOHSATUSIM  «maTpoHaT» (IpUEMHAs  CeMbs),
«IMOAKUIBIITY (OpOIICHHBI pPEOEHOK), «OTKa3HOW peOCHOK», «aeTH (peOCHOK)
CUPOTBI» M «CyppOraTHOE€ MAaTEpHHCTBO», «rocTeBas ceMbsi». Takke KobC
PKmpegycMoTpeHO MHOXKECTBO CTaTeH, HAPaBJICHHBIX Ha 3allIUTy UHTEPECOB CEMbHU
u pebenka. Tak, Hanpumep, KobC PK oroBopeHo, 4To Te juIla KOTOpHIE B CHUITY
Pa3HBIX MPUYUH HE MOTYT UMETh JETed, Terneph MOTYT JIeTaJbHO BOCIIOJIb30BaThCS



yClIyraMyd CyppOTraTHOM MAaTepu WM HMCKYCCTBEHHOTO OIUIOJOTBOPEHUS, BBEIECHA
HOBasi (hopMa YCTpOWCTBa JleTell B CEMbHM «TrOCTEBasl ceMbsi». PaciimpeH nepedeHb
JUL, KOTOpble HE MOTYT OBITh YCBHIHOBUTEISIMH, BHECEHBbI HOBIIECTBA B YacTH
peanu3aluu MEXaHu3Ma MPOLEIypbl YCBIHOBICHHUS. PeriamMeHTUpOBaHbl HOPMBI,
3aTparvBarollie€ HMYILIECTBEHHbIE IpaBa CyOpyroB, JETEd, B TOM YHUCIE H
QNMMEHTHbIE 0053aTeNbCTBA, B HEKOTOPBIX Cly4asX aJIUMEHTHbIE HOPMBI ObLIH
y)kecToueHbl. OcoOeHHask 4acTh KOHKPETUZUPYET MOPSIOK U MPOLIETypPHbIE BOIPOCHI
pPETUCTpAIMU AKTOB I'PAKJAHCKOTO COCTOSIHUA U T.I.

CpaBHUTEIBHO-TIPABOBOM aHANM3 MHCTUTYTa Opaka XOTeJloch Obl HadaTh C
onpenenenus Opaka. B coorBerctBum ¢ n. 26 ct. 1 KobC PK, 6pak (cynpyxectBo) -
PAaBHOIIPABHBIM COKO3 MEXAY MYXKUYAHOM U IKCHIIWHOW, 3aKIOYEHHBIM IIpU
CBOOOJTHOM UM TOJHOM COTJIACMM CTOPOH B YCTAHOBJIEHHOM 3akoHOM PecmyOmnuku
KazaxcraH nopszike, ¢ IENbI0 CO3JaHUSI CEMbH, MOPOKIAIONIUNA UMYIIECTBEHHbBIE U
JUYHbIE HEUMYIIIECTBEHHBIE MPaBa, U 00S13aHHOCTH MEX]ly Cynpyramu [2].

N3 ucrtopun ceMEeHHOro mpaBa, U3BECTHO, YTO CYIIECTBYET HECKOJBKO TEOPHUIA,
OOBSCHAIONIMX MPaBOBYIO Mpupoay Opaka. OZHUM U3 COBPEMEHHBIX YUYEHBIX,
3asiBUBIIKUX O I'PakIaHCKO-TIPaBOBOM IOroBOpHOM mpupojae Opaka, ssisercs M.B.
AHTOKOJIbCKAsl, KOTOpasi «OJHOW W3 NEPBBIX cJAenana BbIBOJ O BO3MOYKHOCTH
IIPUMEHEHNA B CEMEWHOM IIpaB€ TAaKUX KAaTEropwi, Kak CHENKa U Tpa)XIAaHCKO-
npaBoBoil noroBop» [3]. Mel xotenu Obl 0OpaTuTh BHMMaHuE Ha TO, uTo M.B.
AHTOKOJIBCKAsl B CBOMX paboTax, He caM Opak, a COTJIallieHHue O 3aKJIIOYEeHUU Opaka
ONpENeNIAeT I'PAKIAHCKO-TIPABOBOM CHENIKOM. W yTBEpKIaeT, 4TO «COIVIAll€HUuE O
3aKJII0YEHUU Opaka 1Mo CBOEW MpaBOBOW MPHUPOJAE HE OTIMYAETCA OT IPaKIaHCKOTO
JOTOBOpa M B TOW YAaCTH, B KAKOW OHO PETyJIUPYETCS IMPaBOM U MOPOKIAAET
npaBoBble nocienctsus» [4]. M.B. KpoTroB nogaepKuBaeT 3T0 MHEHUE, OTMeEUas,
YTO «TPAKTOBKA >K€ COIJIAIIEHHS O 3aKIIOYEHHHM Opaka Kak CIENKH, MO3BOJSET
OTIpEEIUTh POJb U 3HAUYCHHE JAHHOTO OOCTOSITENbCTBA KaK IOPUAUYECKOro (paxra,
MOPOKIAKOUIET0 OTHOLIEHUA Mexay cynpyramu» [5]. C DOTrOBOpHOW HPUPOIOH
Opaka, Takxe coryiaceH u K.I1. [Tobenonocues [6].

VYyensle B oOsiactu cemedHoro mnpaBa Kazaxcrana: M.K. Mykanosa, H.
Maunbiues, C.C. O36exynsl, b.A. Xangapoek, B cBoux paboTax pacKpblBalOT CYThb
OOBIYHOTO MpaBa Ka3axoB B cepe OpauyHO-ceMeHHBIX OoTHoIIeHUW. M Ha mpumepax
HMCTOPUYECKUX MCTOYHUKOB KaK MUCAHOTO, TAK U HE MHCAHOTO IIpaBa, 3TU aBTOPBI
JIEJat0T BBIBOJ], YUTO OCHOBY Opaka COCTaBJISIOT JOTOBOPHBIE OTHOILECHHUS, HE TOJBKO
MEKy )KEHUXOM M HEBECTOM, HO ¥ UX POJAUTEISIMHU.

OcoOeHHOCTh JIOTOBOPHOM KOHIIEMIIMM 3aKJII0YaeTcs B TOM, 4YTO Opak
BKJIIOYAET B ce0s JBa 3HAUEHUS: NIEPBOE 3HAUYCHHE, OpaK - ATO IOpUAUYECKU (aKT,
MOPOKIAIOIINIA OTHOIIEHUS CYIPY>KECTBA, BTOPOE - OCOOBIN MPaBOBOM CTATyC JIMIL,
cocrosinux B Opake. M.JK. MykaHoBa pUIep>KUBAETCsI ITOW 5K€ KOHIICTILIMK, OIPEEIss
Opak Kak MHCTUTYT 0cO00ro pojia B IByX CMBICIIaX: KaK COIJIAlIeHHE O BCTYIJIEHUH B Opak
(ropugnyeckuii (pakT), KOTOPBINA SBIAETCS MO CBOEH MPaBOBOM MPUPOJE TPaxKIaHCKO-
MIPAaBOBOM CIEJIKOM, a TAKKE KaK OTHOILIEHUS CYIIPYKECTBa - 0COO0ro MpaBoBOro CTaTyca
JIUII, COCTOSIIIIUX B Opake (coctosiaue) [7].



HazBanue nacrosimero Kogexca PK «O Opake (cympykecTBe) U CEMbE»
JOTIOJTHEHO TOHATHEM  «CYIPYXKECTBO», TEM CaMbIM IMOHSATHE «Opak» W
«CYNPYKECTBO» OIMNpenesitorcs kak cuHoHuMbl. M.B. KporToB ykasweiBaer: «U3
JBY3HAYHOTO TOHUMaHUs Opaka 3aKOHOJATENEM CIIEAyeT NPEIINONIOKEHUE O
€IUHCTBE O3TUX JIByX 3HA4Y€HUM, W, KaK CIEICTBHE, NONBITKM JaTh E€IHHOE
OTpeJIeieHre, KOTOpPOE OXBaThIBAJO OBl M perucrpaiuio Opaka, U COCTOSHHUE B
Opaxe» [8].

[lo HameMy MHEHHIO, 3aKOHOJATEIh B Ha3BaHUU OpayHO-CEMEMHOro KoJekca
TEPMUHOM «Opak» 0003HAUMJI IOPUAMYECKUN (AKT, MOPOKAAIOMINN OTHOIICHUS
CYINpY>KeCTBa, TEM CaMbIM ONPENIETUB OCOOBIN MPABOBOM CTATYC JIMII, COCTOSAIIUX B
Opake.

OyeBHIHO, YTO HOPMBI CEMEMHOIO TMpaBa CBA3BIBAIOT IOPUINYECKHUE
nocyieacTBUsA ¢ (aktamu andmierocst xapakrepa (pakrtoi-coctosinus). CocTosiHue -
TO yXKE€ CYyIIeCTBYyIOIIMEe O0OIIecTBeHHble OTHomeHus. M.B.AHToKonIbCKas
MOSICHSIET, YTO «COCTOSHMS B  OOJIBIIMHCTBE CIIy4aeB, CaMU  SIBJISIIOTCS
MPaBOOTHOIICHUSIMHU, HAIPUMEpP, COCTOSAHHE B Opake €CTh COCTOSHHE B OpayHOM
npaBooTHoleHun» [9]. [lo3TOMy BO3HMKHOBEHHIO OpayHBIX MPABOOTHOIIECHUN
MPEALIECTBYIOT KaK Obl JIB€ TPYMIBI IOPUIUUYECKUX (PAKTOB: CHayana OJHU U3 HHUX
MOPOKIAAIOT COCTOSTHUE CYNPY’KECTBA, B HAILIEM CIIy4ae PErUCTpalUsl COTJAlIEHUs O
3aKJIIOYEHUH Opaka, 3aTEM 3TO COCTOSHUE CAMOCTOSITENILHO MJIM B COBOKYIHOCTH C
JIPYTUMU OPUAUYECKUMHU (DaKTaMu TPUBOAUT K BO3HHUKHOBEHHIO CYINPYKECKUX
IIPAaBOOTHOILICHHIA. CocrosiHMs,  yame  BCEro  IMOPOXKIAAT  JUISIIUECS
IIPAaBOOTHOILICHHS, MIOATOMY oKa CYILIECTBYET Opak CYILLIECTBYIOT
CYNPYKECKUETPABOOTHOIIEHUSI.

A.M. HeuaeBa, Oyny4u TPOTUBHMKOM OTpPACIEBON KOHIICTIIUU CEMEHHOTO
npaBa, He MpUHUMAas Opak Kak JOTOBOpP, HEBOJILHO TMOJBENIa W MOJITBEpPAMIIA
JOTOBOpHOI ~ xapakTep Opaka. B cBoeit wmonorpaguum «CemeitHoe mpaBo.
AxTyanpHble MPOOJEMBbl TEOPUM M TMPAKTHKU» OHA pacCyX)Aana: «...pa3IudyHoe
NOHMMaHUEe Opaka CTOPOHHUKAMHM M MPOTUBHUKAMHU CAMOCTOSITEIBHOCTH (WM
HECAMOCTOSTENIbHOCTH) CEMEHHOTro TMpaBa CBOJAUTCA K COBMNAJEHUIO (WK
HECOBMNAJCHUIO) TEPMUHOB «JOTOBOP» M «coro3y». [Ipeacramnsiercs, 4To UX HENb3s
CUMTaTh BCErJga TOXKAECTBEHHBIMHU: TIOJ JOTOBOPOM BCE-TAKH TOHUMAETCS
corjalieHue, a cow3 - 3To oobeauHenue. [loaToMy o BCTyIIeHHMH B Opak MOKHO
JOTOBOPUTBCA M JIOCTHYb 3[€Ch COTJIAILIECHHS, HO TOJBKO BIIOCJEICTBHH,
HaJUIeKaluM o0pa3oM O(OpMIIEHHBIE OTHOILIEHHUS CTAaHYT COI030M, T.€. OpakoM B
ero cemeiHo-npaBoBoM noHuMaHum» [10]. OTcroma MOXHO caenaTh BBIBOJ, YTO
Opak - 3TO corJIallleHue O 3aKII0YEHUU Opaka, a COI3 MY)KUHUHBI M KEHIIUHBI - 3TO
OOBEIMHEHUE CYNPYTOB, Y KOTOPHIX BO3HUKAIOT JIMYHbIE HEUMYIECTBEHHbIE U
MMYIIECTBEHHbIE OTHOLIEHHUS B CYIPYKECTBE.

Cemeiinbii  konekc P® He coxepxutr nepununuio Opaka, PpPOCCUNUCKHE
MpaBoBeAbl HE COBCEM YOEOUTENbHO OOBACHSIOT 3TO TEM, YTO «OTCYTCTBHE
onpejieneHusi Opaka BIIOJHE 3aKOHOMEPHO, MOCKOJBKY OTPHUIIATENbHBIA MOAXOHA K
HOPMATUBHOMY 3aKpEIUICHUIO TOHATHS Opaka ObUl XapaKTepeH Ha MPOTSKEHUU
JUTUTENIBHOTO BPEMEHHU U NI PaHEe JEMCTBOBABUIETO CEMEMHOTO 3aKOHOAATEIbCTBA



Poccum». Kak mnoauepkuBaeTrcsi B IOPUAMYECKOW JIMTEpaType, OTCYTCTBUE
3aKOHO/IATEIbHO YCTAHOBJICHHOTO OTMpEICNICHHs] Opaka CBsI3aHO C TeM, 4TO Opak
SBJISICTCS CJIOKHBIM KOMIUIEKCHBIM COIMAJIBHBIM SIBICHHEM, HaXOASUIMMCS TOJ
BO3JEHCTBUEM HE TOJBKO MPABOBBIX, HO U 3TUYECKUX, MOPAIbHBIX HOPM, & TaKKE
SKOHOMUYECKUX 3aKOHOB, YTO CTAaBWJIO ObI TMOJ COMHEHHE TMOJHOTY OMpPEICIICHUS
Opaka TOJBKO C MPABOBBIX MO3HIUH, TeM OoJjee, UYTO «IyXOBHBbICE U (PU3UYECKUE
aJIeMEeHThI Opaka, 6€3yCI0BHO, HE MOTYT peryiupoBaThcs mpaBom» [11]. [Togobnas
MO3UIMS HE HOBA M B IIEJIOM COTJIACYETCSl C TEOPETUUECKUMM BBIBOJAMH M3BECTHBIX
npaBoBesoB bensikoBoit A. M., Opinopoit H. B., Pscenniera B. A. u ap. o Tom, 4TO
CIOPUAMYECKOE Ompe/esicHue Opaka Hen30eKHO ObLUIO Obl HETOJHBIM, TaK KaK He
MOIJIO OBbl OXBaTUThb CYIIECTBEHHBIC MPU3HAKK Opaka, JeKalyue 3a MpeleaMu
npasa» [12].

CoBpeMeHHBIE CHEIUAIUCTBl B 00JIACTH CEMEWHOro MpaBa MPHUIACPKUBAIOTCS
JPYroro MHEHHUs, KOTOPOE Ha HaIll B3I HauboJiee BEpHOE, TaK KaK COOTBETCTBYET
peanusiM  Hamero  BpemMeHH:  «OTCyTCTBHE B POCCHUUCKOM  CEMEHHOM
3aKOHO/IATENILCTBE OMpEENICHUs] Opaka SBISIETCS CEPhE3HBIM IMPOOEIOM, YTO JaeT
OCHOBaHHWE TOBOPUTH O BO3MOXHOCTH IMPUJIAHMS cTaryca Opaka OJHOIMOJBIM H
MOJITaMHBIM coto3aM. B ar1oil cBsizu HeoOxomumo BBectu B CK P® Hopmy
CJIEYIOLIETO COJIepKaHusl bpak - 3TO OCHOBAaHHBIM Ha B3aMMHOM COTJIAIICHUU
MY>KYMHBI W KEHIIWHBI JTOOPOBOJIBHBIM, paBHOINPABHBIM, MOHOTAMHBIH COIO3,
3apEeTUCTPUPOBAHHBIN C COOJIOJIEHUEM OMPEECNICHHBIX 3aKOHOM TIPaBUJ C IIEIBIO
co3aaHus cembny» [13].

CropaBensiuBOCTH paay HaJA0 OTMETUTh, uTo Cemeitnbiii Konexke PO gaxe eciu
HE COJICP)KUT KOHKPETHOTO OIpeJeieHUs] TOHATHIO «Opak», TeM HE MEHee
nmoApa3zyMeBaeT Opak Kak COI03 MY>KUMHBI U KCHIIUHBL. B cooTBercTBHE C 1. 2 CT. 1
CK P®: «PerynupoBaHue CEMEHHBIX OTHOLICHUN OCYIIECTBIISETCS B COOTBETCTBHUHU C
MIPUHIIAIIAMHU JTOOPOBOJIBHOCTH OpayHOTO COK03a MY>KUMHBI U JKCHIIMHBI, PAaBEHCTBA
MpaB CyNpyroB B ceMbe...», C¢T. 12 CK P® 3akpemisier cieayroliee MOJIOKECHUE:
«/[ns1 3axmoueHust 6paka HE0OOXOAMMBI B3aUMHOE JJOOPOBOJIBHOE COTJIACHE MY KYHHBI
Y KEHITWHBI, BCTYNAIOIMKUX B Opak, ¥ JOCTIKEHUE UMU OpayHOro BO3pacTa.

Konexc PK «O Opake (cynpyKecTBe) U CEMbE» COAEPKUT HOPMY KOTOpast 4€TKO
ompenenser, 4Yro OpakoM (CYNpYyXeCTBOM) He TMpu3HaeTcs (akTuueckoe
COXKHMTEJILCTBO KaK MYKYMHBI M JKCHIIUHBI, TaK U JuI] ojgHoro noja (m.3 c¢r.2 KobC
PK). Mano toro,ctates 11 KobC PK B mepByto ouepep BKIOYAET JHUI] OJHOTO TOJa
MEXy KOTOPBIMU HE JOMyCKaeTcsl 3akiroueHue Opaka (cympykectna).CemenHbIi
KoJieKc Poccum K COXaleHUI0,TaAKUX KOHKPETHBIX HOPM HE COJEPIKUT, YTO SIBHO HE
CIIOCOOCTBYET MOHMMAHUIO TOMY HYTO CYIIECTBYET 3alpeT Ha PErucTpaluio
OJIHOTIOJIBIX OPaKoB, a Be/ib, KAK U3BECTHO «BCE YTO HE 3aIlPEIICHO, TO Pa3peIIeHO.

BpauHbIil Bo3pacT 1o cemeitHOMy 3akoHonaTenbcTBy Kazaxcrana m Poccun —
18 ner. CHmkeHne OpayHOro BO3pacTa BO3MOXKHO TOJIBKO Ha JiBa roja, T.e. 10 16
net, B KazaxcraHne 910 mpeaenbHbIii MUHUMAaJIbHBIM OpayHbIil BO3pACT.

Kazaxcranckoe ceMeilHO€ 3aKOHOJATEIbCTBO YCTAHABJIMBAET, UTO MPH
OEpeMEHHOCTH U POXKJICHUU 00IIero pedeHKa BO3MOXKHO CHIDKEHHE OpavyHoOro
Bo3pacta. TOJBKO ATH YBAXKHUTEJIbHBIE MPUYMHBI MOTYT OBITH OCHOBaHUEM IS



peructpanuu Opaka ¢ 16 sner. [{ns aToro BMecte ¢ 3asBI€HUEM O perucrpauuu Opaka
B OpraH perucTpalMy akToB rpaxaaHckoro coctosHus (mamee PAI'C)
MPEIOCTABISAIOT CIPABKY O OEPEMEHHOCTH, CPOK OEPEMEHHOCTH JI0JKEH ObITh MEHEe
3 MecsileB WM XK€ CBUACTEIBCTBO O POXKICHUM pPEeOEHKA, YbH POJUTENH XOTAT
BCTYIUTH B Opak.

[lepedyeHb YBaXKUTENbHBIX MPUYUH MPU HAIUYUKA KOTOPBIX OpraHbl MECTHOIO
caMOYMpaBJIeHUsI MOTYT Pa3pelIuTh BCTYNaTh B Opak HecoBepiieHHoneTHUM B CK
P®, orcyrcTByer. Yamie Bcero, Kak Moka3blBaeT MpPaKTUKa, 3TO OEPEMEHHOCTh U
poxnenue obmiero pedbenka. Ho mockoiapky peiieHue o ToM, OyAeT JM CHUXKEH
OpayHblii BO3pPAcT HECOBEPIIEHHOJETHETO, NPUHUMAETCS MECTHBIMU OpraHaMu
caMOyIIpaBJIeHus], TO TO-BUIUMOMY 3HAYUMOCTbh OOCTOATENILCTB TAK)KE OI[CHUBAETCS
UMU B KaXJIOM OTIEIbHO B35TOM ciiydae. XOTS KOHKPETHU3HpPOBAaTh W NPHUJIATH
SCHOCTh B BOIIPOCE CHMKEHHS Bo3pacta, myteM ycraHoBieHuss B CK PD nepeuenb
YBOKUTENIbHBIX MPUYUH MPU HAJIUYHE KOTOPBIX MOXET OBbITh CHUXEH OpayHbli
BO3pacT, 0 MHEHUIO MHOTHX IOPUCTOB U crienuanuctoB opraHoB 3AI'Ca, Ob110 ObI
HE JIMIIIHE.

HeoOxonumo ortmeruts, uyto B CK PO MHOrue HOpPMBI SBISIOTCS
CUTYallUOHHBIMH, T. €. T€ WJIM HHBIE BOIPOCHl PEIIAIOTCS B KaXKJIOM KOHKPETHOM
ciy4yae JMOO CcaMHMMHM YYaCTHMKAMH COOTBETCTBYIOLIMX IPaBOOTHOIIECHUM, JTUOO
KOMIIETEHTHBIMU oOpraHamu, Hamnpumep, . 2 ct. 13 CK P® coaepxut HOpMY
OJlarogapst KOTOPOH «...BCTYIUIEHHE B Opak, B BUJI€ UCKIIIOYEHUSI C YUYETOM OCOOBIX
00CTOSATENBCTB MOXKET OBITH Pa3pelieHo 0 JAOCTHKEHHUs BO3pacTa IIeCTHAAUATH
JIET, MOTYT OBITh YCTAHOBJIEHBbI 3aKOHaMH cyObekToB Poccuiickoii denepammm»
[14].

Tak, nanpumep, Ha Tepputopun Kamyxxckoil 06s1acTd Ipu HaJTUYUM OCOOBIX
O0OCTOSITENILCTB B BUJE MCKIIOUEHHUS MOXKET ObITh pa3pelieHo BCTyIUIEHHE B Opak
JUIaM, He JOCTUTUIMM BO3pacTa LIECTHAAIATH JIET, HO HE MOJOXKE YEThIpHAALATH
net. 3akoH Kamyxckoit ob6nactu N 10-O3 ot 06.06.1997 «O nopsizke U yclIoBHIX
BCTyIUIEHHsI B Opak Ha Ttepputopuu Kamyxckoil oOnacTu aul, HE JOCTUTIIMX
BO3pacTa WIECTHAALATH JET» YCTAaHABIMBAET, YTO OCOOBIMU OOCTOSTEIHCTBAMH,
JAIOUIMMU TIPaBO Ha pa3pellleHrue BCTYNMUTh B Opak JiMlaM, He JOCTUTIIMM BO3pacTa
HIECTHA/ILIATH JIET, SIBJISIOTCSA: OEPEMEHHOCTD, POKICHHE PeOCHKA Y JIUIL, KETAroIINX
BCTYIIUTH B OpaK, HEMIOCPEACTBEHHAs YIrpo3a KU3HU OJHOU U3 CTOpoH [15].

KobC PK 3ampemjaer BcTynmatb B Opak HE TOJBKO YCBIHOBUTEIIO C
YCBIHOBJIEHHBIM, HO U JIETH YCHIHOBUTEJICH U YCHIHOBJICHHBIEC JETH HE MOT'YT MEXKIY
coOoit 3axmtounTh Opak. [IpaBoBas mnpuUpoaa YCHIHOBJIEHHS COCTOUT B IOJHOM
MPUPABHUBAHUN YCHIHOBICHHOTO peOeHKa B JIMYHBIX U UMYILECTBEHHBIX MpaBax U
00S3aHHOCTSIX K POJHBIM JIETSIM YCHIHOBUTENSI HAa OCHOBAHHM (DaKTa YCHIHOBJICHUS.
WNnaye roBops, cojepkaHue POJIUTEIBCKOTO U YCHBIHOBUTEIIBCKOTO MPABOOTHOLIECHUS
MOJIHOCTBIO COBMAJAIOT B CHUJIy NPSIMOr0 YyKa3aHUs 3aKkoHa. B 3ToM oTHoOmIeHHH
YCTAaHABIMBAEMBIM 3alpeT Ha 3aKIo4YeHuss Opaka MEXIy YCHIHOBHUTENIEM U
YCHIHOBJICHHBIM, MOHATeH. HemomycTUMOCTh 3akitoueHuss Opaka Mexay AeTbMU
YCHIHOBUTEJIE M YCHIHOBJIEHHBIM pEOEHKOM, TOXE€ OCHOBBIBAETCS HA MPUHLUIIE
MOJIHOTO TMPHUPABHUBAHUSA YCHIHOBJICHHBIX JETEH K POJHBIM JETSIM YCHIHOBUTE,



MOJIy4aeTCs, YTO OTHOILIECHUS MEXKIYy HMMH CKJIaJbIBAIOTCS KaK MEXIY pPOJAHBIMU
OpaToM M CECTpPOH.

Cemeiinbiii kojekc P® He coIepXUT [aHHOrO 3ampera W Opak MexXIy
YCBHIHOBJIEHHBIM U POJIHOM J0UYEPHIO YCHIHOBUTENS MOKET OBITh 3aKJIIOUYEH.

B cooTBeTCTBUM € MOHATUSMHM MATEPUATIBLHOTO TIpaBa 3aKOHOJATEIbCTBO
MpeayCcMaTPUBAET, YTO K IOPUAMYECKUM (aKTam, MpeKpaliatoniuM JAeHCTBUTENbHBIN
Opak, corimacHo HopMam crtareit 15-16 KobC PK otHocarcs crnenyromue
oOcrosiTeNnbecTBa: 1) CMEPTh OJTHOTO U3 CYNPYTOB; 2) OOBSBICHHE CYIIOM, YMEPIIUM
OJIHOTO U3 CymnpyroB; 3) TMpuU3HAHHE OJIHOTO U3 CYNPYroB O€3BECTHO
OTCYTCTBYIOITUM; 3) pacTop>KeHHe Opaka.

CMepTh OJJHOTO U3 CYNPYTOB SIBISIETCS €CTECTBEHHBIM CIIOCOOOM MpEKpalieHus
Opaka. C MomeHTa (Qu3MYECKON CcMepTH JHIla MpeKpaujaloTcs Bce IMpaBa U
0053aHHOCTH, IPUHAIJIEKAILME EMY [IPU KU3HH, B TOM YHCIIE NTpaBa U 00s3aHHOCTH,
BO3ZHUKIIUE B pe3ysbTaTe cocTosiHus B Opake. [Ipekpaiienue npaB u o0sg3aHHOCTEN
UMeeT MECTO He ¢ MOMeHTa peructpauuu cmeptu B opranax PAI'Ca, a ¢ MoMeHTa
HactyrieHuss cMeptu. Opranamu PAI'Ca mpousBoauTcs perucTpanus CMEpTH IO
MECTY MPOKMBAHUS YMEPILETO WM 110 MECTY €r0 CMEPTH Ha OCHOBAHUU BpauyeOHOTO
CBUJIETEJIBCTBA O CMEPTU M BBIJAETCA CBHUJETEIBCTBO O PErHCTpalu cMepTu. B
JanbHeiIeM, eciiu ObIBIIMI Cynpyr (BIOBa WM BIOBEL) PELIUT BCTYMUTh Opak BO
BTOPOW pPa3, TO JNOCTATOYHO MPEIbSIBUTh CBUAETEILCTBO O PErHUCTPAlMM CMEPTH,
MOJTBEPIK/Ia0IIee MPeKpalleHe MPeKHero opaka.

OObsiBIEHHE CYIOM OJHOIO M3 CYNPYrOB YMEPIIMM BJEYET T€ K€ IPaBOBbHIC
MOCJIEICTBUA, YTO U (u3ndeckas (ectrecTBeHHasi) cMepThb. Cyll OCHOBBIBAETCA Ha
MPEANOI0KEHUH O CMEPTH 3TOTO CYNpyra, He UMesl JOCTOBEPHBIX J0Ka3aTeNIbCTB.
Ha ocHoBaHMM BCTYNHMBIIErO B 3aKOHHYIO CHIJIY pelIeHusi cyAa o0 OObBsIBICHUU
rpaxaaHuHa ymepuiuMm, opranamu PAT'Ca mpou3BOAMTCS 3alUCh O €r0 CMEPTHU IO
MECTY BbIHECEHUS PEUICHUS U BBIAAETCS CBUAETEIIBCTBO O CMEPTH.

OObsBienue numa ymepuiuMm B cyaedbHom nopsiake (ct. 31 'K PK) ocHoBano
JUIIb Ha TPe3yMIUUH (TPEANnooKEeHUH) €ro CMEpPTH, MO3TOMY HE HCKIIOYEHa
BO3MO>KHOCTb SIBKM WJIM OOHapy»XeHus MecTa mpeObIBaHUs Takoro juna. B Takom
cillyyae, €Clid MECTO NpeObIBaHUS Tpa)KAaHWHA, OOBABIECHHOIO yMEpIIUM, CTaHET
U3BECTHO, CyJ HOBBIM pEIICHUEM OTMEHSET CBOE paHee BBIHECEHHOE pelIeHUE
(ct.301 I'TIK PK) [16]. OTO 03HayaeT, 4TO B clly4yae SIBKM UM OOHApYKEHUSI MecTa
npeObIBaHUS TpaXkaaHuHA, OOBSBICHHOTO YMEPIINM, BO30YKIE€HUSI HOBOTO Jeja He
Tpedyercs. Cyl BBIHOCUT HOBOE pEIIEHHE B TOM K€ MPOU3BOACTBE, B KOTOPOM
rpaxiaaHuH Obl1 oObsiBIeH ywmepmiuMm [17]. HoBoe pemienue cyna siBisercs
OCHOBAHUEM [UJIi aHHYJHUPOBAHUS 3allUCHM O €r0 CMEPTH B KHHUI€ 3amuceil akToB
IPaXKJaHCKOT'O COCTOSIHHUS.

[Ipn oTMEeHE COOTBETCTBYIOUIEIO peIIeHUss Opak MOXKeT ObITh BOCCTAHOBIIEH,
€clM JAPYrol cympyr He BCTYNWJI B HOBBIM Opak. Y4uThiBas BO3MOXKHOCTb
BO3HMKHOBEHHMSI HEXKEJIAHUSI BOCCTAHOBJICHUSI Opaka KaK y OJIHOM CTOPOHBI, TaK U Y
Ipyrou, AedcTBymoIee 3aKoHOoAaTelbcTBO Kak Poccuu (m.1 cr. 26 CK P®) Tak u
Kazaxctana (1.2 ct.15 KobC PK) nmpeagycmarpuBaer, 4To B cilyyae sSIBKM TaKOIO
JUIla 10 BCTYIUIGHMS JpPyroro cymnpyra B HOBBIM Opak, OpadHO-ceMeilHbie



MPAaBOOTHOILIEHUS  CYUTAIOTCS  BOCCTaHOBIEHHbIMM  opranoM PAI'Ca 1o
COBMECTHOMY 3asiBJICHHIO 000UX CymnpyroB. Eciu cynpyru BeIpakaroT HaMepeHue
BOCCTAHOBUTH Opak, NPOBOJUTCA BHECEHHWE M3MEHEHUM B 3alHucCh aKTa
IPaXKJaHCKOTO COCTOSIHMSI, a HE perucrpanus HoBoro Opaka. B Tom ciyuae, ecnu
CYNpyry He MOJaNu 3asBJI€HUE Ha BoccTaHOoBIeHHe Opaka B opran PAI'Ca, To 6pak
CUMTAETCs MPEeKPAUIEHHBIM, X0TA 00a Cynpyra KHUBbl U HE COBEPILIAIU CIIEIHATIbHBIX
JNEUCTBUM IS PACTOPKECHUS.

CewmeiiHoe 3axkoHoaaTenbcTBO Kazaxcrana B . 3 ¢T. 15 KobC PK yTounser, uro
Opak (Cymnpy>KecTBO) HE MOXKET ObITh BOCCTAHOBJIEH, €CJIM IPYroi Cynpyr BCTYIHII B
HOBBI Opak (CyNmpy>KecTBO), 3a HCKIIOYEHHUEM CJIydyaeB, KOrja B MOMEHT
3aKiroueHus Opaka (CympyKecTBa) CTOpPOHaM (WU OJHOM M3 CTOPOH) OBLIO
M3BECTHO, YTO CYNPYT, NPU3HAHHBINA 0€3BECTHO OTCYTCTBYIOUIMM WM OOBSIBICHHBIN
yMEpILIUM, HAXOJUTCS B HKHUBBIX.

ITynktom 1 ctateu 15 KobBC PK, kpome BbllIenepedrCcIEHHbIX OCHOBAHHIA,
yCTaHABJIMBAET BO3MOXHOCTH MPEKpaIleHus Opaka BCIEICTBUE «OOBSABICHUS CYJIOM
OJIHOTO U3 CYNPYroB 0€3BECTHO OTCYTCTBYIOMUMY. [Ipu3Hanue B cyeOHOM MOpsiaKe
OJIHOTO M3 CYNPYroB OE€3BECTHO OTCYTCTBYIOIIMM B OTJIMYUE OT OOBSBICHHUS €0
yMEpLIUM HE BJ€YeT 3a COOOW «aBTOMATHYECKOr0» IpeKpalieHusi Opaka. IDTOT
IOPUANYECKUN (PaKT MOMKET CIYKUTh TOJBKO OCHOBAHUEM JJI PacTOp>KEHUs Opaka B
YIPOIIEHHOM MOpPSJKE, TO €CTh MO 3asBJICHUIO Apyroro cynpyra B oprane PAI'Ca.
Mpgl cuntaem, 4TO 3TO OCHOBaHUE mnpekpaienus opaka B cT. 15 KobC PK cnenyer
UCKJIIOYNTD, TAK Kak OHO 3akperieHo 1.1m.1 m.2 cr. 17 KobC PK.

YrpoméuHbIi MOPSAI0K pacTopkeHus Opaka B opranax PAI'Ca no 3asBieHuto
OJIHOTO M3 CYNPYrOB IMPUMEHSETCS B Ciy4asix, KOIr/la CYIIECTBOBAaHUE, COXpPAHEHUE
Opaka cTaBUTCA O] COMHEHHUE, U, KaK IPaBUjIo, Y OJHOI0 U3 CyNPYroB BO3ZHHKAET
KEJIaHWe TPEKPATUTh CYNPY>KECKUE OTHONIICHUS, HECMOTpsS Ha Haluuue OoOIUX
HECOBEPIICHHOJIETHUX JeTed. B Takux chnydasx Opak pacTopraercs B OpraHax
PAI'Ca no 3asBI€HHIO OJJHOTO U3 CYNIPYTOB, €CIU APYTOM CYIPYT:

® [pU3HAH B YCTAaHOBJICHHOM 3aKOHOM IMOPSIKE 0€3BECTHO OTCYTCTBYIOIIHM;

® [pU3HAH B YCTAHOBJIEHHOM 3aKOHOM MOPSAKE HEJAeeCIIOCOOHBIM BCIEICTBUE

NyIIeBHON OOJIC3HH WIIH CITa00yMHUS;

® [pU3HAH CYJOM OFPAHUYEHHO JI€ECTIOCOOHBIM;

® OCYXJEH 3a COBEpIICHHE NPECTYIUIEHUS K JIMIIEHHUIO CBOOOJBI HAa CPOK HE

MeHee Tpex Jet (1. 2. ¢t.17 KobC PK).

B Tom cinywae ecnu cynpyra mpu3HaiIM B CyIeOHOM MOpPSAKE OTPAaHUYEHHO
JI€ECIIOCOOHBIM, BTOPOM CyNpyr, HE CMOTPS Ha Halu4yhe OOLIUX JeTel, IMpaBe
pacTopruyTh Opak B OJHOCTOPOHHEM mopsake B opranax PAI'Ca. DTo momoiHEHHE
OBLJIO BBEJAEHO C 1EJbI0 OBICTPOrO MpeKpalleHuss Opaka C YEITOBEKOM,
37I0YNOTPEOSIOMUM CIUPTHBIMUA HAaUTKAMHU WJIM HAPKOTHMUYECKUMU CpPEICTBAMU, U
KaK CIJEJICTBHE CTaBUT CBOIO CEMbIO B TSDKEIOE€ MaTepUalibHOE TIOJI0KEHHE,
npuoOpeTas JAOpPOroCTOSAIIME HAPKOTUYECKHE BemiecTBa JHOO B OOdbIIOM
KOJIMYECTBE AaJIKOrOJIbHbIe HamuTKh. Kak mpaBuiio HETpe3BOE COCTOSHUE
COMPOBOXKJIAETCA MOPAIbHBIMU U (U3UUYECKUMHU YHIKEHHSIMU CYNPYTU U YIICHOB
CEMbHU, BOCIIUTAHUEM JE€TEH TaKOW pOJUTENb Yallle BCEro He 3aHumaerca. B sToi



CBS3M HOBOBBEJEHHOE OCHOBaHUE pacTtopkeHue Opaka B opranax PAI'Ca c
CYNPYTrOM IMPU3HAHHBIM OIPAHUYEHO JEECIOCOOHBIM, OMPABIaHO, XOTS U BBI3bIBAET
MHOTO CIIOpPOB.

Bce BblIenepeyncieHHble OCHOBAHMS KpOME TOM CUTYyallMH, KOT/a OAWH W3
CYNIPyTOB  «IPU3HAH CYJIOM OrPAaHMYEHHO JEeCIOCOOHBIM»  CIOCOOCTBYIOT
pacTopkeHHIo Opaka B ympoineHHou ¢opme B opranax 3AI'Ca, mo uHUIIMATUBE
IPYroro cympyra, npeaycMoTpensl U B 11. 2 ¢T.19 CK PO®.

HeoOxonumo  oOpaTuTh BHMMaHUE Ha  pa3iMuyMe HOPM  CEMEHHOro
3aKOHOJIATENbCTBA ABYX CTPAH PETYIUPYIOIINE PETUCTPALIUIO pacTop:keHus Opaka. B
cootrBeTcTBUM cO cT. 240 KobC PK, rocynapcTBeHHass perucrpanus pacTOPKEHHUS
Opaka (cynpyxecTtBa) mpou3Bogutcs opraHom PAI'Ca npu JIMYHOM NpPUCYTCTBUU
pacroprampimx Opak (Cynpy»ecTBo) 10 UCTCUCHUH MECSIYHOTO CPOKa CO JHS MOJ1aun
COBMECTHOTO 3asiBJIEHUSI O PaCTOpPKEHUM Opaka (cyrnpyxkecTa). B Tom ciyuae, eciu
Cylpyru He MoryT siBUThcsi B opran PAI'Ca nisi rocynapCTBEHHOM peructpanuu
pacTopkeHus: Opaka (CymnpykecTBa) B YCTAHOBJIEHHBIH WM J€Hb, OHU MOTYT
MOBTOPHO OOpPAaTUTBCS C 3asBICHUEM O pPACTOpPKEHMHM Opaka (Cympy>KecTBa) B
PETHCTPUPYIOIIMIA OpraH, KOTOPBHIM CHOBAa Ha3HAYaeT MECSYHbIA CpPOK IS
rOCYJJapCTBEHHOU PErucTpaliy pacTopKeHus Opaka (Cynpy>KecTBa).

Poccuiickoe ceMeliHOe 3aKOHOIATEIBCTBO MOAXOAUT K 3TOMY BOMNPOCY IpOIIE,
MPENOCTaBsAsi  BO3MOXKHOCTh  NPOM3BOJUTH  pacTOpKeHHME Opaka U €ro
rOCY/IapCTBEHHYIO PErHCTPALMI0 B MPUCYTCTBUU XOTA OBl OJAHOrO W3 CYIPYrOB IO
UCTEYCHUH Mecsilla CO [JHSA [OoJauyd CynpyraMd COBMECTHOTO 3asiBICHHUS O
pacTopKeHUU Opaka Mpu MPEeabsBICHUU CBUAETEIHCTBA O 3aKJIIOUeHHH Opaka. Mbl
cyuTaeM, 4to mporeaypa ohopmieHUs pacTopkeHusi Opaka B opranax 3AI'Ca, mo
PoccuiickoMy 3aKOHOIATENbCTBY COOTBETCTBYET MPHUHIIMIY CBOOOJBI PACTOPKEHUS
Opaka, a 3aTs>KHOM mopsiAok odopmileHus pa3Boja B Kazaxcrane He onpaBbIBaeT
cebs1. Tem Oosnee 4TO cynpyru oOOIOJHO MPHUHSUIA PEUIEHUE O pacTOpKeHUH Opaka,
00X HECOBEPUICHHOJIETHUX JIETEH U UMYIIECTBEHHBIX NPETEH3UN IPYT K APYTY HE
UMEIOT.

Berynnenue B Opak ocyuiecTBiasieTcss CBOOOAHO U JOOPOBOJBHO, U HUKTO HE
MOXXET OBbITh MPUHYXAEH K CcoxpaHeHuio Opaka. Ho u3 »Toro mnpaBuiia ecThb
uckmtouenne. Tak, m.2 c¢r.16 KobC PK u ct. 17 CK P® coaepxuT mnonoxeHue,
3ampelarinee pacTopkeHue Opaka (CyrnpykecTBa) 6€3 corjacus Cynpyrd B IE€pUoJ
ee OEpeMEeHHOCTH M TE€YEHHUE IMEPBOTO roja *)U3HU peOeHKa». 37eCh HaIULO SBHOE
OTCTYIUIEHHE OT Hauyaj pPaBEHCTBA, KOTOPOE OOBACHIETCS HEOOXOAUMOCTHIO 3alTUTHI
310pOBbsl OEPEMEHHON CYNPYTd U HOBOPOXKIEHHOTO peOeHka. B mogkperienuu 3Tou
HopMbI T1. 4 cT. 2 KobC PK ycranaBnuBaer, uTo npasa rpaxaaH B OpauHO-CeMEHHBIX
OTHOIICHUSX MOTYT ObITh OIpaHUYEHBI TOJBKO HA OCHOBAHMM 3aKOHA U TOJIBKO B TOU
Mepe, B KaKOi 3TO HE0OXOAMMO B LEJSAX 3aLUThI 3J0POBbs, HDABCTBEHHOCTH, MIPaB U
3aKOHHBIX MHTEPECOB WICHOB CEMbH, MHBIX TpaxkaaH 1 ob1iecTBa. Mbl ronaraeM, 4To
3Ta HOpMa, KPOME TOT'0, YTO MPOAUKTOBAHA 3a00TOM O 3/I0POBBE JKEHIIUHBI-MATEPU
U peOeHKa, CIYXUT YKPEIUICHUIO CYNPY>KECKUX OTHOIICHUH, MX COJIMKEHUIO,
BO3MO>KHO, BO3HUKHET 00Jie€ OTBETCTBEHHOE OTHOILIEHHE K OpaKy, CO3HaHUE CBOETO
POJIUTENBCKOTO I0JITa, OMOTalolee MPeo10J1eTh BPEMEHHbIE PA3HOIIIACHS.



OnHako Ka3axCTaHCKOE CEMEMHOE 3aKOHOJIATENIbCTBO YCTAHABIMBAET, YTO
3alpeT Ha pacTop)KeHHe Opaka BO BpeMsi OCpEMEHHOCTH CYNPYTH U B TEUEHUE
OJIHOTO TOJla TIOCNIe POXKIEHUS peOeHKa He OTHOCHUTCS K cllydasiM, Korja peOeHOK
pPOIUIICS MEPTBBIM WM HE JOXuI A0 rojaa (m. 4 IloctaHoBieHUS O pacTOpPKEHUU
Opaka) [18]. HamHoro rymanHee mojio)keHHe 3aKOoHOJaTeIbCcTBa Poccuu, KoTopoe
ATOT 3aIPET PacHpoCTpPaHIEeT U Ha Clydau, Korja peOeHOK pOAMIICS MEpPTBBIM WU
yMep 10 JOCTUXKEHUSI UM BO3pAcTa OJHOrO roja.

Ha nam B3risi, ¢ MO3UMLMU COXPAHEHUS MCUXOJOTUYECKOro M (hU3UYECKOTO
3I0pOBbSl JKEHILIUHBI, KOTOpas morepsja pedeHKa, CleAyeT OCTaBUTh TOJAWYHBIN
CPOK, B TEYEHHME KOTOPOrO MY)K HE HMEET IIpaBa II0JaBaTb 3asBJIICHUE Ha
pacTopkeHrue Opaka 0e3 coryiacus KeHbI, BHE 3aBUCHMOCTH, KUBOW WU MEPTBBIN
pe6énok. Bo3MoxHO, ecaum OyIeT YCTaHOBIEH JTOT CpOK, oOliee rope
HECOCTOSIBUIUXCSI POJUTENEH, KOTOPhle HAXOJUJIUCh HAa TPAHU pa3BO/a, OOBEIUHUT
X, OHU TONMYT, CcHEeNaloT BBIBOJALI JJsi cebs WM HEe OyAyT TOPOMHUTHCS K
npeKpanieHuto Opaka, yTo U OyAeT MaHCOM MPOAOIKUT CYNPYKECKYIO KU3Hb.

B caydae mpepbiBaHUS KEHOM OEPEMEHHOCTH WM JIOCTUXKEHUS PEOCHKOM
BO3pacTa OJHOTO Toja MYX BHOBB BIPaBE OOPAaTHUTHCS C UCKOM O PACTOPKEHUU
Opaka.

[IpaBo Ha pacTopxeHue Opaka OTCYTCTBYET y MY»a, HO MO COTJIACHUIO WM T10
WHULMATUBE >KEHbl B JTOT MEPUOJ MpeKkpaiieHue Opaka npomyctumo. Cornacue
Cypyru Ha pa3BojA [0 UWHULIMATUBE CYNpyra JOJDKHO OBITh NHCHBMEHHO
IIOATBEPKIACHO, )KEJIATEIbHO, HOTAPUAIIBHO 3aBEPEHO, OTCYTCTBUE TAKOI'O 3asBJIICHUS
00A3BIBAET CyJl OTKA3aTh B MPUHATHH UCKOBOI'O 3asiBJICHUS MYKa.

bpauHo-cemeliHbIM 3akoHoAarenbcTBOM PK He mnpenycmorpeno nelctBue
3ampera Ha pacTopKeHHue Opaka BO BpeMsi OEpEMEHHOCTU KEHbI, €ClIU Cynpyr He
NPUXOIAUTCS 3TOMY peOEHKY OMOJIOrHYECKUM OTIIOM U HE OBLIT UM YCHIHOBIIEH.

B Tom cnyuwae, eciu cynpyr y3Hadl O OEpeMEHHOCTH JKEHbl B MEPHUOJ
Opakopa3BOAHOTO Tpoliecca, JOMYCTUM Ha MOJATOTOBUTENIBHOM CTaJuH, TO
paccMOTpeHHe Jiefia [0 pacTOPKEHUI0 Opaka JOJIKHO OBITh MPEKPAILEHO.

IIpoBens CPaBHUTEIIBbHO-IIPABOBOU aHaJIn3 OpayHO-CEMEWHOT0
3akoHojaTenbcTBa Poccuu n Kazaxcrana no Bornpocam O6paka, Mbl PUIIUIA K BEIBOY
YTO MpaBOBas MHULIMATHUBA, OTpakeHHass B CeMeilHbIX KoAekca 0OOUX ToCynapCcTB
HaIpaBJI€Ha CO3JaHUE U COXPAHEHUE CEMBH, UTO BIIOJIHE €CTECTBEHHO. HO HOpMBI
aHanusupyemoro Hamu uHctutryta Opaka KobC PK wumeror Oosiee KOHKpETHBIM,
Oonee )XECTKUIM XapaKTep B OTHOLIEHUU coXpaHeHus: ceMbu. Hampumep, B HacTosIiee
BpeMst cynbl KazaxcraHa MOryT yCTaHaBIMBaTh MAaKCHUMaJbHBIM CPOK JJIA
npuMupeHust - 6 mecsueB, Torga kak B Poccun 3TOT cpok coctamisieT He Ooiee 3
MECSLIEB.

Mps1 cuutaeM, yTo He ObBUIO HEOOXOAMMOCTH YBEIUUYMBATH CPOKA MPUMUPECHHUS.
He Bo3MOXHO crniacTu Opak Jitojiei, KOTOpbIE MOTEPSUIM yBaKEHUE APYT K JIPYry U
B3aMMOIIOHUMAaHKE, a MPUOOpPENU HENpUsA3Hb, pa3paXE€HUE M HEHaBHUCThb. Pa3Bon
TSKEJIO CKa3bIBAETCSI HAa MOPAJbHOM M IICUXMYECKOM COCTOSIHUM CYIPYTOB U
ocobenHo aeteil. [loaromy 3ardaruBaHue MpoLENYypbl pacTOop)KeHue Opaka MyTeM
yBEJIMUEHUE CPOKA IPUMHUPEHHUS 110 MEHbIIEH Mepe He 11esiecoo0pasHo.



MpbI paccMOTpenu TOJIBKO HEKOTOpble HOPMBI MHCTUTYTa Opaka U XOTeNHu Obl
OTMETUTh, YTO COBPEMEHHAs KOHUEMLHUsS IPaBOBOIO pEryJupOBaHUS BOIPOCOB
3aKJIIOUYEHUS], PACTOPKEHUSI U HeJlelcTBUTENIbHOCTH Opaka B Kazaxcrane u B Poccun
CJIIOKWJIACh B PE3yJIbTaTe €IMHOIO IIPOLEcCa CTAaHOBJICHMS CEMEMHOrO IpaBa Kak
OTpaciy MpaBa U 3aKOHOAATENbCTBA. [ Kak ObUIO CKa3aHO B Hayaje, Ka3aXCTAaHCKUE
3aKoHOJaTeNnu Tpu coctaBieHuu 3akoHa PK «O Opake u cembe» y4HUTHIBAIU
POCCUMCKUI ONBIT CEMEWHO-IPABOBOIO PETYIUPOBAHUS, B HACTOSIIEE K€ BpeMs
MMEIOTCS BCE MPEANOCHUIKM TOro, yToObl onbIT KazaxctaHa Obul yYTEH pOCCHUICKUM
3aKOHOJATENIEM B ITpoliecce JajdbHenmero copepueHcTBoBanms Hopm CK PO.
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