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Договор поставки и договор транспортной экспедиции в Республике Казахстан: сходства и различия (incoterms 2010)
Abstract: It is noticeable that the transport expedition agreementand supply contract are separate, independent contracts, but on the other hand, we can observe that they are commonly closely related.Any supply agreement aimed at the transfer of goods from seller to buyer and transfer of money from buyer to seller. Basic rights and responsibilities in supply contracts is the obligation of one party (seller) to transfer the goods (property) in the property to another party and the other party (the buyer) is to pay a certain sum of money.This is what constitutes the supply contract, including the contract for the international delivery. But behind this simplicity it hides a lot of other legal ties between the seller and the buyer.Also it is important to note that a very complex relationship is developed in international trade, especially in Maritime trade. In particular, it is impossible to imagine modern international trade in isolation from insurance, as insurance of goods and vehicles and carriers ' liability is a huge area of professional activity with significant specificity and transport insurance.
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Аннотация: Примечательно, что договор транспортной экспедиции и договор поставки являются отдельными, независимыми контрактами, но, с другой стороны, мы можем заметить, что они обычно тесно связаны. Любой договор поставки нацелен на переход товаров от продавца к покупателю и передачи денег от покупателя к продавцу. Основными правами и обязанностями по договорам поставки является обязанность одной стороны (продавца) передать товар (имущество) в собственность другой стороне, а другой стороны (покупателя) - выплатить определенную сумму денег. Именно это и составляет договор поставки, в том числе и договор международной поставки. Но за этой простотой скрывается множество других правовых связей между продавцом и покупателем. Также важно отметить, что очень сложные отношения развиваются в международной торговле, особенно в морской торговле. В частности, невозможно представить современную международную торговлю в отрыве от страхования, так как страхование грузов и транспортных средств и ответственности перевозчиков является огромной сферой профессиональной деятельности со значительной спецификой и транспортным страхованием.
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Before comparing the contracts, we should explore the supply agreement as one of the types of contracts of purchase and sale. Under the supply agreement the seller (supplier), which is an entrepreneur, undertakes to transfer in the contract time or times of manufactured or purchased goods to the buyer for use in business purposes or other purposes unrelated to personal, family, household or other similar use [1]. 

The fundamental difference of the supply agreement from the contract of retail sale and domestic sale is that the Treaty is aimed at regulating the compensatory movement of inventory in various sectors of the economy. The supply agreement gives the market participants the ability to distribute the produced goods, imported, exported products according to different purpose. With its help, purchased production equipment, other goods, with industrial value of the individual product groups become established market infrastructure from the manufacturer to the seller of the market. 

One of the essential features of the supply contract is the continuous nature of legal relations arising from it. Accordingly, when exercising their rights and fulfilling obligations of the parties to the contract of supply is carried out in a sufficiently long period of time economic activity for periodic shipment of our products, take a number of organizational and legal measures necessary for the implementation of supply.

Sources of legal regulation of the supply contract are direct provisions of the Civil code, in addition, there is a Provision for supply of products, approved by the resolution of the Cabinet of Ministers of the Republic of Kazakhstan dated June 19, 1992, No. 536, with amendments and additions introduced by the resolution of the Cabinet of Ministers of the Republic of Kazakhstan dated July 8, 1993, No. 481. Its provisions apply to contractual relations of certain entities, when it made the reservation in the Treaty itself (we are talking about private businesses). The rules of the civil code of the RK on the delivery apply to all relations in the supply, without any exception. In cases when the goods are delivered for state needs, we apply the Law of the Republic of Kazakhstan "On public procurement" dated July 16, 1997 with changes and additions, the resolution of the Cabinet of Ministers of the Republic of Kazakhstan dated January 21, 1993 № 58 "On the procedure for the purchase and delivery of products, performance of works (services) for state needs" [2].
What is more is that the order of the supply contract is specific. The party receiving the draft contract, within 20 days considering it, and 1 copy of the contract shall return to the other side. In case of disagreement, the party proposing to conclude the contract and received from the other party an offer from the harmonization of these conditions (Protocol of disagreements) shall within thirty days of receipt of this proposal, unless otherwise agreed by the parties, take measures for agreement on the relevant terms of the agreement or notify in writing the other party about the rejection of its conclusion.

Thus, the response period for the extended offers of an acceptor is essentially adjusted in the direction of elongation (the position on the supply it is 10 days). Also there is no forcing the initial bidder to conclude a contract (for provision of supply lays down a judicial procedure for the resolution of disputes and issues arising in connection with the refusal or evasion of supplier (manufacturer) of the agreement). This legal solution also enhances the action of the principle of freedom of contract in civil law.

The supply agreement is concluded in written form. The conclusion, amendment, termination or extension of the term of the agreement are formalized by the agreement which is signed by the parties or by exchange of letters, faxes, telegrams, telepanorama, teletypogram, radiograms.

The parties to the contract of delivery are business entities. Supplier in the supply agreement involves any commercial entity, regardless of legal form, and also businessmen without formation of legal entity, both individual and collective. It is possible that a provider could be non-profit legal entity. It can carry out its activities within the framework allowed for some form of noncommercial legal entities of entrepreneurship. Buyers are any subjects purchasing goods not for personal (domestic) use. The government, for the delivery can only take part as a buyer.

The subject of the supply contract is the things, not withdrawn from civil turnover. In some cases supply contract mediates compensatory the sale of the assets, limited in the civil turnover. Things constituting the subject of the supply agreement may be determined by generic characteristics, but at the time of execution of the agreement, they are isolated from the rest of the mass of commodities, assuming the character of an individually-defined property. The subject of the contract of sale, at the time of conclusion of the contract, may be an individually defined thing. Because the rules of civil law regulating the relations of supply are of a special nature, based on the nature of the contract of delivery it should be noted that the subject of the contract delivery can be property rights and other objects of civil rights, in addition to things. 

The rights and obligations of the parties are regulated by the supply contract. The seller shall deliver the goods to the buyer with all necessary accessories and documents, in the agreed amount, assortment and complete (completeness), set quality, free from rights of third parties, in the proper packaging and (or) containers.

The seller shall transfer the contracted quantity of products (goods), i.e. according to the supply contract General provisions are fully applicable on product quantity. The amount of supplied products can be calculated conditionally, based on the number of submerged sites in the car, container etc. In addition, there are practical difficulties associated with the accuracy of weighing and measuring in determining the delivered quantity of the goods (products). In large quantities a considerable weight, sometimes tons of goods are actually not delivered, or upon acceptance of goods in quantity, there are differences between the quantity of products specified in the shipping documents and actually received by the buyer.  In order to assess the extent to which the seller has fulfilled its obligation to transfer the contracted quantity of product, it is applied correction factors to take into account natural attrition, shrinkage and other losses. Possible fluctuations in the quantitative expression of the delivered goods can be specified directly in the contract. 

The quality of the supplied products must comply with the standards, specifications, samples, technical specifications or conditions of the contract. The parties may contract to provide requirements to the quality of the supplied products. If the standards or technical conditions, the warranty terms are established, they can be provided in the contract. Parties may contract to establish warranty periods longer than the stipulated standards or specifications. Since we are talking about significant amounts of the delivered goods, the application of all provisions of article 428 of the Civil Code regarding the rights of buyer in case of transfer of goods of improper quality is impractical, though, depending on the situation, differentiated they can be applied to relations for the supply [3].
A supply contract has a specific requirement for the seller of goods to transfer goods to the buyer. Unless otherwise provided by the delivery contract, the seller is obliged to ship the goods (products) to the buyer or the person indicated in the contract as the receiver rail or to deliver the products by motor transport (or other transport). According to the General rule, the seller must deliver the goods to the buyer. If the contract is not defined, what type of transport and on what terms delivery is carried out, choosing the right port or define terms of delivery of goods belongs to the supplier, unless otherwise ensues from legislative acts, business customs or the essence of the obligation. 

The seller also has duties of organizational-technical character that are complementary ones. In order to help ensure the security of goods in the supply and creation of conditions for timely and proper acceptance by the recipient, the supplier is obliged to provide:

1) compliance of packaging and packing goods, labelling and the sealing of the individual;

2) accurate determination of the amount of shipped goods (weight, number of seats, boxes, bundles, bales, etc.);

3) on delivery of the goods in packaging or bagged places the attachment in each container place under the standards, specifications or other mandatory rules or contract (packing label, etc.) 

4) document proving the name and quantity of goods in a given place;

5) shipment (delivery) of the goods of appropriate quality and completeness requirements, established standards, specifications, drawings, formulations, samples (standards);

6) a clear and correct registration of documents certifying the quality and completeness of products (technical passport, certificate, etc.), shipping and billing documents and also the conformity of data on the quantity, quality and completeness of goods 

7) the expulsion of the documents certifying the quality and completeness of goods, together with goods, unless otherwise stipulated in the contract. 

In cases stipulated by the standards, technical conditions, other mandatory rules and the parties agreement, the supplier required when shipping goods in packaged or bagged to invest in each container place a record on the name and quality of the products in this container.

The main duties of the buyer under the contract of delivery correspond to the rights of the seller and the obligations are to accept and pay for the product. According to the article 468 of the Civil Code of RK a supply contract may provide for the receipt of goods by the purchaser in the location of the supplier (selection of goods). If the period of sampling is not a contract, it must be made within a reasonable time after receipt of the notification of the supplier about the readiness of goods. The non-taking by the buyer of the goods within the contract delivery period, and at its absence - within a reasonable time after receipt of the notification of the supplier about readiness of the goods, gives the provider the right to withdraw from the contract or to demand from the buyer payment for goods [1].

 Not only the supply contract regulates relations concerning transfer of goods but also the transport expedition agreement does. The Civil Code regulates the agreement of transport expedition as an independent civil contract and devotes to it a whole Chapter (articles 708-715). The contract of the expedition is an independent and solely transport-auxiliary agreement. Hence its name of transport expedition (lat. expeditio - departure).
It should be noted that the carriage of goods, as a rule, cannot cover the entire process of cargo movement from the consignor's warehouse to the consignee's warehouse. It is required several works, like pre-shipment, and completing it. Before sending the cargo, for example, we need to deliver it to the departure point (station, port, Marina), pass the carrier to issue shipping documents. Upon arrival of the goods at the destination it should be taken from the carrier and deliver to the consignee. The content of such subsidiary usually referred to as the transport expedition. The main content of this contract is that it frees the sender and recipient from performing inappropriate actions on the organization of the freight process. The freight forwarder assumes responsibility of the shipment or receipt of cargo on behalf of the client, as well as providing other additional services.

Relations on transport expedition is subject to the General rules of the Civil Code, the Law on transport in the Republic of Kazakhstan, the transport codes and statutes and other laws and regulations.

Article 708 of the Civil Code gives this agreement the following definition: "under the agreement of transport expedition one party (freight forwarder) undertakes for compensation and at the expense of the other party (the client - the sender or the consignee) to execute or arrange the execution defined by the contract of expedition of the services connected with shipping, including to sign on behalf of the client or on its behalf the agreement (contracts) of transportation of cargo".

The number and types of forwarding operations are established by the contract. According to the article 708 of the Civil Code clients are the sender and the consignee. Along with them, customers can be other persons, in particular, property owner and other persons connected with shipping. The freight forwarder can be only an entrepreneur (commercial company or natural person).

According to the article 7 of the Law on transport in the Republic of Kazakhstan it is required a license for the implementation of forwarding activities.

Also article 708 of the Civil Code requires the carrier the full freight forwarding service, when he takes the whole cycle of the forwarding operation (including transportation) acting on their behalf. In this case, the freight forwarder is obliged to implement all requirements of the carrier, caused them concluded a contract of carriage of goods, or to indemnify the customer from their money.

Regarding the form of the agreement of transport expedition article 709 of the Civil Code requires of its conclusion in written form (article 152 of the Civil Code).

It is important to notice that Civil Code provides form of transport documentation in the form of bill of lading. Mandatory documentation of transport is due not only to their mass character, but also the necessity of accounting for and control of transport operations. Technical and economic features of separate types of transport have a significant impact on the content of the transport documents. Civil Code calls some of them, in particular, the bill of lading, waybill. However, this list is not exhaustive, legislative acts may provide other types of transportation documents.

According to section 1 of article 696 of the Civil Code, the carrier shall submit the consignor for loading within the period prescribed the accepted application (order) the contract of carriage serviceable vehicles in a condition suitable for transportation of corresponding cargo. Otherwise, the sender shall be entitled to refuse the provided vehicles. Therefore, the rejection of the vehicles unfit for the carriage of goods, is now under the Civil Code a right, not a responsibility of the sender.

Article 699 of the Civil Code provides the right of the consignor for the disposition of the cargo. Such provision in the old Civil Code was absent. According to the Civil Code, the shipper or owner of a document of title can require the carrier to stop the transportation or return the cargo or to make another order. Thus, the shipper is given more rights to manage load, than previously existing legislation. However, the shipper loses these rights at the time of transfer of the goods to the consignee after arrival of the goods at the place of destination.

In accordance with article 701 of the Civil Code, in case of default or improper performance of obligations for carriage, the parties shall bear responsibility established by the Civil Code, the legislative acts on transport, other legislative acts and the agreement of the parties.  Another form of transport agreements are contracts between the transport organisations. They are designed to ensure coordination among various transportation organizations that enable you to observe the rights of shippers in intermodal transport. Such instruments are the hub agreements, contracts on centralised delivery (export) cargoes and others. The order of detention is determined by legislative acts on transport.

Relations concerning the transportation (carriage) of goods almost always arise in connection with international sale of goods. These relationships mostly seem pretty simple. The main thing that should be included in the supply contract, who arranges transportation and pays for it, who bears the risk of accidental destruction or damage to the goods.

Upon closer inspection, these relationships are much more complex. In the end, the relationship includes at least one side of the carrier. The seller and the buyer in this case are transformed to the sender and recipient of goods. To organize these relations, there are many legal rules contained in both national and international sources, such as the Hague, Hague-Visby, Hamburg rules for Maritime transport, the DEM — for transportation by road, the Montreal system for air and CIM/COTIF for rail transport. However, here we will focus on the rules of INCOTERMS. They help to show the connection of supply contracts and transportation.

International chamber of Commerce (ICC) has periodically reviewed the edition of INCOTERMS, to keep up with modern trading conditions, not only international but also domestic trade. Articles of INCOTERMS strictly formally describe the responsibilities of the parties to the contract of sale. Of course, each party can satisfy its own interest, if it is not contrary to the law of the other party, even if, formally, according to the the INCOTERMS any duties are not provided [2].So, on the condition EXW (ex works) neither party has no obligation to the contract of carriage neither the seller nor the buyer. Can we assume on this basis that it will be lawful when the overstock warehouses of the seller, neither the seller nor the buyer has not concluded the contract of carriage? Of course it is not. In the supply agreement that governs the particular relationship will necessarily include essential conditions that are so necessary for him as the conditions of carriage (transportation). However, the delivery condition EXW applies more to domestic than to international trade.

All commercial terms of INCOTERMS in the previous version was located in the descending obligations of the buyer and increasing the obligations of the seller. In INCOTERMS-2010 the system of presentation of the terms has changed. First are the rules for any mode of transport – EXW, FCA, CPT, CIP, DAT, DAP, DDP, and then the rules specific to sea and inland waterway transport  –  FAS, FOB, CFR, CIF [2].

These two groups of rules is combined in a special class that, in General, is not new, however, it appears that the new system is more convenient, because you can easily identify the class of rules that is suitable for use only on water transport.

The international Maritime trade are not only specific for water transport terms of delivery but any other terms contained in the INCOTERMS. The biggest changes were the trade terms of category "D" of the so-called "rules of delivery". From INCOTERMS 2000 to the new version has removed the term DDP (delivered duty paid), which relies on the seller the most amount of duties. Introduced new terms DAT (delivered at terminal) and DAP (delivered at place). Rules (terms) DAF, DES, DEQ and DDU replaced by the last two terms. In particular, rule DEQ replaced by DAT and DAP replaced by a rule other rules: DAF, DES and DDU.
CPT (carriage paid to) and CFR (cost and freight) — quite similar terms of delivery. The term CFR is used only for waterway transport, while CPT is universal. A common feature between them is that the seller's obligations are considered fulfilled when the goods are handed to the carrier [3, p. 15].CPT — a very flexible rule, because the goods may be transferred to a carrier till the moment of loading on Board any vehicle. This term is especially popular in containerizable trade and multimodal transport.

About the same there is a similarity between the universal rule FCA (free carrier), FAS (free alongside ship) — rule, which is only used in water transport.The FCA provides for the least amount of responsibilities of the seller after the term is EXW. Unlike EXW, FCA rule commonly used in international trade. The seller's obligation can end at his warehouse upon delivery of the product carriers or the operators of mixed (multimodal) transportation. The term FCA is often used to organize direct mixed transportation. Of course, the goods can stay at risk of the seller until some other item. Commonly to the warehouse of the carrier, andinthiscaseitisespeciallyimportanttospecifyasaccuratelyaspossibletheplaceoftransferofrisk. The carrier determined by the buyer.Perhaps the most popular terms of delivery in the Maritime trade is FOB (free on Board) [4, p.25]. TherisksandcostsofthegoodstransferredtothebuyerwhenthegoodsareonBoardthevesselnominatedbythebuyerattheagreedcontractdeliveryportofdeparture, that is in the possession of the carrier (ship-owner, freighter). These risks and cost scan go to a buyer in another, for example: if the vessel nominated by the buyer, or has not arrived in due time, or is unable to accept the cargo.
To sum up, the Incoterms is an international rules recognized by governmental bodies, law firms and traders around the world as the interpretation of the most applicable in international trade terms. The scope of Incoterms apply to the rights and obligations of the parties under the contract of sale in terms of the delivery of goods (terms of delivery). Incoterms is a trademark of the International chamber of Commerce (ICC). Currently, the rules for the interpretation of trade terms are relevant for 2017.
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