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Annomayun: KoHcTuTynmoHHass cBoOoma 0e3 TpaHUI] HE BO3MOXHA,
YCTQHOBJICHHE  TIPEACIOB  CyOBEKTHMBHOIO  TPa)XJAHCKOTO TIpaBa  SBISIETCS
€CTECTBEHHOM HEOOXOIMMOCTHIO.

[Ipenenst ocymiecTBieHUs] CYOBEKTHBHBIX TPaXJAHCKUX TMpaB — 3TO
OUYEPUYCHHBIE 3aKOHOM I'PaHUIbI AEATEIbHOCTH YIIPABOMOYEHHBIX JIUI] IO pealn3aliu
BO3MOXHOCTEM, COCTABJISIIOIINX COIEPKAHNUE TAHHBIX MPaB.

Knwuesnvie cnosa: nipefenbl OCYIIECTBICHUS MPaB, 3JI0YIOTPEOIICHUHN MTPABOM,
rpaKJaHCKUE MpaBa, GOPMBI 37I0yIOTPEOSICHUS TTPABOM.
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I'pubanoB B.Il.: «rpaHuibl - €CThb HEOTHEMJIEMOE CBOMCTBO BCSKOTO
CyOBEKTUBHOTO MpaBa, MO0 MPU OTCYTCTBUU TaKUX T'PAHUI] MPABO MpeBpallacTcs B
CBOIO MPOTHBOIOJIOKHOCTh - B MPOU3BOJI MU TEM CaMbIM BOOOIIE MepecTaeT ObITh
IPaBOMY.

[Ipenensl ocyiiecTBiIeHUs IpakIaHCKUX TpaB o0o3HaueHsl B ¢T. 10 'K P®. B
CTaTh€ CKa3aHO, YTO HE JOMYCKAIOTCS OCYIIECTBICHUE TPaKJaHCKUX IpaB
UCKJIFOUUTEJIBHO C HAMEPEHHEM TMPUYUHUTH Bpei APYroMy JIUIly, AEHCTBUS B 00XO0.
3aKOHA C MPOTUBOIMPABHOW I1IEJIbIO, a TAKXKE WHOE 3aBEIOMO HEI00pPOCOBECTHOE
OCYIIECTBIIEHNE TPAXKIAHCKUX TIPAB (310yMOTpeOIeHIE TIPABOM).

He nmomyckaroTcs MCnosib30BaHHE TPaKIAHCKUX TpaB B IESAX OrpaHUYCHUS
KOHKYPEHIIUH, a TAKXKe 37I0yNOTPeOJIeHHe JOMUHUPYIOITUM TIOJI0KEHHUEM Ha PHIHKE.

bazoBeiMM TIpefieaMu  OCYIIECTBIEHUS CYOBEKTHBHBIX TPAKJAHCKHX IpPaB
SBJISIFOTCSL:

1) 3ampeThl Tex WM HHBIX CIIOCOOOB OCYIIECTBIEHHUS TpaB. Hampumep,
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3apenjaloTcs COMIAIEHWs HalpaBlICHHbIE HAa OrPAaHUYECHHE KOHKYpPEHLHUU
X03sIMCTBYOIUMH cyObekTamHu (CT.11 @3 «O 3amuTe KOHKYpEHIUNY );

2) 3anpeThl, yCTaHABIMBAIOIIME HEAOMYCTUMOCTh HAPYIICHHs YCTAaHOBICHHOM
GopMBI W TPOIENYpPbl OCYIIECTBICHUS CYOBEKTUBHBIX TPaKIAHCKUX TIPaB.
Hampumep, peienue coOpaHusi CUMTAETCs MPUHATHIM, TOJIBKO €CJIH 3a HEro
IPOroJ0COBai0 OOJBIIMHCTBO YYACTHUKOB COOpaHUsT MU TIpU ITOM B COOpaHUU
y4acTBOBAJIO HE MEHEE MATUICCATH MPOLEHTOB OT OOIIEro 4ucia y4aCTHUKOB
COOTBETCTBYIOLIETO IPaKAaHCKO-IIPABOBOIO COOOIIECTBA;

3) 3anper UCNOIb30BaHUS MpaBa JJIsl JOCTHXKEHHS COLIMAIIBHO BPEIHBIX LIETIEH,
HanpuMep, 3ampeT CHEJOK, COBEPUICHHBIX B LEISIX, MPOTHUBOPEYAILIMX OCHOBaM
paBoropsiaKa U HpaBcTBeHHOCTH (cT.169 'K PD);

4) BpeMEHHBIC OTPAaHUYCHHS (CPOKH) B TEUECHUE KOTOPHIX OCYIIECTBIISIETCS
niM 3amumaercd npaso. Hanpuwmep, n.1 ¢r.77 'K P® ycranaBnuBaeT, 4to OTKa3 OT
y4acTHsl B MOJHOM TOBAapHIECTBE, YUPEKACHHOM O€3 yKa3zaHUs CPOKa, TOJKEH OBITh
3as1BJICH YYaCTHUKOM HE MEHEE YeM 3a IIECTh MECALEB 0 (PAKTUUECKOro BHIXO/A U3
TOBApPHILECTBA.

3akoHONaTeNb  ONPEAENSIET «IpEeibl» Kak 3alpeT HEKOTOPBhIX (opM
UCIIOJIb30BAHMS IPaB, MPENEIIbl OCYLIECTBICHUS TPaXIAHCKUX IIPaB BXOJAT B COCTaB
oOIIMX OrpaHMYEHUN IMpaBa (MpUMEpPOM OOIIEro OrpaHUYEHUE IpaBa CIYKUT
NpUOOpETEHUE  3€MJIM  CEJIbCKOXO3AWCTBEHHOIO  HA3HAYeHWs, TIJe  IpaBo
COOCTBEHHOCTH OTpPAaHUYEHHO II€JIEBBIM Ha3HAuYE€HUEM 3eMJIM), TaK Kak oOIue
OTrpaHUYEHUs YCTAaHABIMBAIOT PAMKH IpaBa, IPAHMIIBI U YKA3bIBAIOT €T0 COJAEPIKaHUE
U 3aJI0KEHbI B CyOBEKTMBHOM IpaBe (IpUMepoM mpenesia COOCTBEHHUK HE MOXKET
MOCaJUTh Ha MPUOOPETEHHOM Y4YacTKE OINpEAENICHHBIE PACTEHMsI TOJIBKO ISl TOTO,
YTOOBI UCTIOPTUTH cOceny can). iM mpOTUBOCTOUT CrieliMaIbHOE OTPaHUYEHHUE PaBa,
HampuMep, apecT cOOCTBEHHOCTH (TEM CaMbIM MPOUCXOAUT MBICICHHOE COCIMHEHUE
n.2ct. 1 coct. 10 'K PO).

[Ipunun  1OOPOCOBECTHOCTM U pPa3yMHOCTh  JEHCTBUMN, HAampuMep,

COOCTBEHHHKA y4dacTKa, ABJIICTCA  OI'PaHUYUTCIICM IO OTHOIOCHHUIO K IIPpaBy
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coOcTBeHHOCTH Ha 3emito. COOCTBEHHHK, HE PYyKOBOJCTBYSCH JAHHBIM MPHUHIIUIIOM,

MOXKET MPUATH K 3J710yTIOTPEOIEHUIO ITPABOM.

3akoHOAaTeNbHAsT MPOPAOOTKAa MPEIEIOB OCYIIECTBICHUS TOTO WJIA WHOTO
IPaXKJAHCKOTO MpaBa, HEe CIIOCOOHA UCKITIOYUTH CIIy4aH, KOrja CyObeKT, OCYIIECTBRIsA
CBOE IMpaBO, OMHUPAsICh HA HEro, COBEpUIACT JEHCTBUA, MPAMO HE 3alperieHHbIC
3aKOHOM, HO HaXOJAIIMEcs B NPOTUBOPEYMHU C IEJIbIO OCYIIECTBISIEMOIO NpaBa,
CaHKLMOHMPOBAHHOM 3aKOHOJATeJIeM, TO €CTh MPOUCXOAUT 3JI0yHoTpeOieHue
IIPaBOM.

Kak ckazan IpubanoB B.Il.,, paccmarpuBasi MHOTIOBEKOBYIO 3BOJIIOLIHIO
B3IISIZIOB Ha 3JIOYyNOTPeOJIEHWE MPaBOM: «BOIPOC O IMpeleNnax OCYyIIEeCTBICHUS
IrpaXIaHCKUX TpaB - 3TO MpobiaeMa OOpPbOBI CO 3JOYMOTPEOICHUEM IpakIaHCKUMHU
npaBamMuy». [lyTh MOHMMAaHUA U 3aKpEIICHUS] MHCTUTYTA 3JI0YIIOTPEOIEHUS] IPaBOM B
ucropun Poccun Obun Oosiee TepHUCT (B OOJbLIEH CTENEHW M3 — 3a KPEMOCTHOTIO
npasa), yeM B Apyrux crpanax (I'epmanuu, @panuuu u Aurmun). [IpocnexuBaemas
UCTOpUS 3TOTO MHCTUTYTA HauMHaeTcs ¢ «Pycckol mpasab», B KOTOPOU YK€ MMeETa
MECTO MBIC/Ib O 3JIOHAMEPEHHOM IOBEAEHUH (€ro OTAMYMH OT BUHOBHOro). Mrtak, B
CT.54 yKa3bIBaJOCh: «ECJIM KaKON-IMOO Kyrell, OTIPaBUBLINCH C UY)KUMH JIEHbIAMH,
rae-HuOyap  MOTEPIUT  KOpaOJeKpylIeHWe WM  TOABEPrHETCS  HalaJeHUIo
HETpUATENs, UK (ero) HACTUTHET MOXKap, TO HE TBOPUTh HAJ HUM HACWIMs, HE
MpojJiaBath (€ro WU €ro MMYLIECTBO), HO MYCTh, KaK Ha4HET (BBIILJIAYMBAThH JOJIT)
MOTOJTHO, TaK U BBIIJIATUT, KOO 3TO HECUacTbe OT Oora, a oH (T.e. KyIiell) He BUHOBEH;
€CJIU 7K€ OH IMPOMbETCS WM MPOUTrpaercs, B (cBoeM) 0e3yMUr HaHecs yuepo 4y:KoMy
TOBapy, TO MyCTh OyJIET, KaK YTOJHO T€M, YbHM TOT TOBap: KAYT JIH (ITOKa OH BO3bMET
UM y1ep0) — Ha TO UX BOJIS; MPOAAIYT JIK (ET0 U €ro UMYILECTBO) — Ha TO (TaKXke)
ux Bois». [lpyras Bexa »10 «CoOopHoe ynoxenue» (1649 r.). Hampumep, ct. 238
yKa3bIBAET: «a OyJie OH Ha TOM MECTE MEJIbHUILY YCTPOUT HACUIICTBOM, U 3aIIPYIHOIO
BOJIOI0 YbM BEPXHHME MEJIbHHUIIbI, WM MAallHU, WIM CEHHbIE MOKOCHl MOTOMUT, U OT

TOTO €r0 HAaCWJIbCTBA YUYUHSTCS KOMY Kakue YOBITKH, U B TOM Ha HEro OyayT
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YeJJOOUTUMKU U C Cyda CHIMIETCS MPO TO JAOMpsAMa, U €My BEJIETH BOAY ONMYCTHUTH,
9TOOBI BEPXHUM MEJBHUIIAM, W TIAITHSAM, U CEHHBIM TOKOCAM MOPYXH HE OBLIOY», TO
€CTh COOCTBEHHUKH, TNPEXKJE YEM BO3BECTU IUIOTHHY, JOJDKHBI TOIyMaThb O
HIKECTOSAIIMX MEJbHUIAX U O BBINIEPACTIONOKEHHBIX UYKHUX MAIIHIX U CEHOKOCaX.
Xors emé B koHie XIX Beka ObLIM pelICHHsS e C UCHOJb30BaHHEM JaHHOTO
HEO(OPMJICHHOTO HMHCTUTYTa, 0oJiee TMOJIHOE K€ MOHUMAHWE HAXOIUTbCS HWMEHHO
pemienusix Cenara 1902 r. Tam yka3pIBaeTcsi, YTO «HUKTO HE CBOOOJEH IMOJIb30BATHCS
CBOUM IIPABOM TaK, YTOOBI JTUIIATH JPYTOr0 BOBMOXKHOCTH TOJIH30BATHCS €TI0 IIPABOM.
[1oIOXXUTh TOYHO OMNPENEIEHHYIO T'paHb MEXIy CBOOOION IOJB30BATHCA CBOUM
IPaBOM U OOSI3aHHOCTBIO YBaXKATh MPABO COCENa — TEOPETHUUECKU HEJb3sl; TPaHb dTa
B KaXJOM CIIOPHOM CJy4ae JOJ/DKHA OBITh OIpezesieHa cydoM». B coBeTckue
BpemeHa, HaunHa ¢ ['K PCOCP (I'K PCOCP) 1922 1., ct.l ycraHoBuia, 4ToO
«Tpa)KJAHCKUE TpaBa OXPAHSAIOTCS 3aKOHOM, 33 MCKIIOUEHHEM TEX CIIy4aeB, KOraa
OHU OCYUIECTBIISIIOTCS B TMPOTHUBOPEUYMH C HMX COIMATIBHO-XO3SHUCTBEHHBIM
Ha3HaueHWeM». JlaHHas HOpMa cTaja WHCTPYMEHTOM IPOJIBMXKCHHUSI TMOJUTUKHU
rocyaapcTBa, Hampumep, B OOpprOe ¢ 4YacTHOW COOCTBEHHOCTh Ha 3ape HOBOU
AKOHOMHUYECKON MONMUTUKU U T.J. OCHOBBI rpaxkaanckoro 3akoHogarenbctBa CCCP,
I'K PCOCP 1964 1. «niponomkani» JaHHYIO TPAIULIUIO, TPAKTUUECKA aHAJIOTHYHO.
NuctutyT 3710ynoTpebiaeHuss TpaKJaHCKUM IPAaBOM, NPOWIS KIACCOBBIM MYTh
(beomanu3ma, conuanu3ma) Ha COBPEMEHHOM 3Tare CTajl HOCUTh OOIIECOHATbHBIN
XapakTep, a 3HAYUT, MpobiaeMa 3710ymoTpeOIeHUsT TPaKIAHCKUM TIPABOM aKTyallbHa
KaK HUKOTIJIA paHee.

CyxanoB E.A.: «310ynorpebdieHue npaBoM — 3TO Takasi (opMa OCYyIIECTBICHUS
CYOBEKTUBHOTO TPaXTAHCKOTO TpaBa, KOTOpas MPOTHBOPEYUT IIETH, Paayd KOTOPOU
OHO TpenocTapisieTca cyObekTy. [loaToMy Besikoe 3510ynoTpeOieHre MmpaBoM — 3TO
OCYIIECTBIICHNE CYOBEKTHBHOTO TIpaBa B TMPOTUBOPEYUH C €r0 COIUATHHBIM
Ha3HAYCHHUEM.

[Ipu 3n0ynorpebieHnr MpaBOM CyAOM MpPUMEHSETCS KaK OTKa3 B 3alllUTe

rpaXIaHCKUX TMpaB (MOJHOCTHIO WM YAaCTUYHO), TaK U «UHBIE MEpHI
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npeaycMotrpennbie 3akoHoM» (1. 2 cT. 10 I'K). IlpumepoM HHBIX Mep BBICTYMAeT
B3BICKaHUE YOBITKOB.

3noynotpebiieHre IpaBoM — 3TO BHJI PABOBOTO JIEBUAHTHOI'O MOBEJCHUS, OHO
HEMPUEMIIUMO C TOYKM 3pPEHHS] TPaKTAHCKOTO OOIIecTBA M OUYEHb CXOXKE C
npaBOHApYIIEHHEM (IIPOCTYNKOM), YTO TOATBEPXKIACTCS MPUMEHEHUEM Mep
IOPUINYECKON OTBETCTBEHHOCTH.

®opmbl 310ynOTPeOICHNS TPAaBOM Pa3HOOOPa3HbI, HO UX MOXKHO pa3lieIuTh Ha
TpH BUA:

1) 3noymorpebieHue MpaBoM, COBEpIIEHHOE B  (opme  JEHCTBUA,
OCYIIECTBIIEHHOTO UCKIIIOUUTEIHFHO C HAMEPEHUEM IIPUYMHUTD BpE JPYyroMy JIMLLY;

2) 3710ynoTpebiaeHuEe MpaBOM, COBEpIIEHHOE B (opMme AeUCTBUS B 00X0J
3aKOHa C MPOTUBOMPABHOM IIEIBIO.

Emé B naBHMe BpeMeHa IpeBHEpUMCKUA 1opucT [laBen ykaspiBas Ha JTaHHYIO
dopMy: «mOCTymaeT MPOTUB 3aKOHA TOT, KTO COBEPIIAET 3alpeliéHHOE 3aKOHOM;
MOCTYMAET B 00XO/ 3aKOHA TOT, KTO, COXPAHSIS CJIOBA 3aKOHA, OOXOJUT €r0 CMBICIY;

3) 310ynoTpedieHue NpaBoM, COBEpIIEHHOE 0e3 HaMepeHUs TPUUMHUTD BPE,
HO 0OBEKTUBHO MPUYMHSIONIECE BPEN APYroMY JIUILY.

Wrak, npenenbl OCyIIECTBICHUS TPAXXIAaHCKUX TMPaB SBISIOTCS 000CHOBAHHOM
UCTOPUUYECKOM HEOOXOIMMOCTh ISl COBPEMEHHOIO TpakaaHckoro mpasa. [Ipenesnst
MO3BOJISIOT MOJCPKUBATh U COXPAHATh TOJE3HYIO AUCIIO3UTUBHOCTD TPaXTaHCKOTO
mpaBa W SIBJSIIOTCS OOMIMMH OTPAaHWYCHUSIMU TpaBa. 3JIOYNOTpeOIeHUE MpaBOM
CXOOHO C  TMpaBOHapylieHWeM  (MPOCTYNKOM) H  BIEYET  IOPUIUYECKYIO
OTBETCTBEHHOCT.
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